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FROMTHECHAIRAND CO-EDITORS

From the Chair

L
awyers' superior sense of ethical
commitment continues to be both
the major differentiator between
the legal profession and aIl other

providers of legal and financial services,
and the reason why we are important to
society at large. We need to remind our

'.

clients of this high standard and live up
to it in our daily practice. To this end, the
Professional Ethics Committee, through this
publication, strives to provide the sort of
information that wiIl assist members in this
difficult but rewarding task.

From the Co-Editors

T
hiS issue ofthe Professional Ethics

Committee newsletter is in response
to the membership survey and our
business plan to provide a forum for

"

member articles, as weIl as contributions
from others in the field of ethics. We
encourage submissions. Please contact us
with your ideas and articles.

DaQiel ,Ferrere (1950-2010)
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""' '-, "'J¡eo'ffi,cers'of,th'e,IB,AP roÍ<é s's'ional

, E;thié's' Cqmmittee deeply mouÍ'n

i ' iq,~ 'su<iden pass~qg ot:. oí.p" C<.>-Chaij::,I ,;, ,'., :.:.: ,',:-.. , , ::.,.:,.-:: : ,',',.. "".,- '"

, . Daniel Fe'rrere tQi&sumIrier. Dan,iel
was ari extraordin,ary húman being whose
\:vit,scholarship arid practical serise made
him one of t,he leading laWyersnot only in
llis COUI)try,búearound the world. He Was

'.

~'~:nsp~ration to thp&eoflis wJ¡óworKed
WithhiIri, a:tiréleSsexponent of ethjcai~
conduct aI)d me val~e of c~~~deri~
amotíg tQ.osein iheprofes~ion. We njiss:
him profoundly,ana dedicafe tlÍjs issúe
ofthe, Comrnittee'snewsletter to him. We,
extend our sincerest co"'ndolences1'0bis
family.
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The rol e of outside counsel
in the enforcement of
anticorruption legislation*

At the forthcoming IBAAnnual
Conference in Vancouver, the
Professional Ethics Committee
will be presenting a very

interesting session entitIed 'Hot Topics in
Professional Ethics'.

Among these hot topics, isone that, from
the author's point ofview,deserves special
attention: the role of outside counsel in the

enforcement of proper governance. Being
such an open conceptoproper (corporate)
governance may go waybeyond Sarbanes-OxIey.

In April this year, the mA launched its
global initiative to equip lawyerswith the
necessary knowledge about international
anti-corruption initiatives. On that occasion,
IBA President Fernando Peláez-Pier deelared:

'This project wil1empower lawyers to assume
their role as champions in this key battIe
against one of the major threats to global
development' .1

Thus, in this artiele the role of outside
counsel will be discussed from an Argentine
perspective, regarding two pieces of
legislation that shall be taken into thorough
consideration: the already established FCPA
and the newly born Bribery Act 2010.

FCPA.and Bribery Act 2010

As reported by the US Department ofJustice,
during some SEC investigations in the mid-
70s, over 400 US companies admitted having
made questionable or illegal payments
in excess of U5$300 million to foreign
government officials, politicians, and politica1
parties.2 Some identify the Watergate Scandal

as the event which triggered these and other
investigations and resulted in the enactment
of the Foreign Corrupt Practices Act (FCPA).
In 1977, the US Congress passed the FCPAto
bring a halt to the bribery of foreign officials
and to restore public confidence in the
integrity of the American business system.

The FCPAcriminalises payments made
to foreign officials to secure business, and
applies to:
.. issuers, ie, compa,nies with securities

registered with, or required to make filings
with, the SEC;·domestic concerns (US companies and US
citizens or residents); and·foreign persons acting within US territory.

In particular, the FCPAprohibits the payment,
offer or authorisation of payment of money
or anything of value to a foreign official for
purposes of influencing any act or decision or
securing an improper advantage to obtain or
retain business.

As the Department ofJustice elearly
explains, following the passage of the FCPA
Congress became concerned that American
companies were operating at a disadvantage
compared to foreign companies who could
pay bribes and even deduct the cost of
such bribes as business expenses on their

. taxes. For that reason, in 1988, Congress
directed the Executive to negotiate in the
Organization of Economic Cooperation
and Development (OECD) the enactment
in other countries oflegislation similar to
the FCPA. In 1997, almost ten years later,
the US and 33 other countries signed the
OECD Convention on Combating Bribery
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of Foreign Public Officials in International
Business Transactions. s

The OECD Anti-Bribery Convention
establishes legallybinding standards to
criminalise bribery of foreign public officials
in international business transactions. It is the
first and only international anti-corruption
instrument focused on the person paying the
bribery instead of receiving it.4

In April2010 a new Bribery Act was
passed in the United Kingdom.5 The UI{,
whojoined the OECD.Convention in 1997,
had been urged by the OECD to reform its
anti-bribery legal framework considered
inadequate and ineffective.

Wider than the FCPA,the new Bribery Act
creates three offences:
· a general offence ofbribery (including

private to private bribery);·a special offence of bribing foreign officials;
and

· a corporate offence of not being able to
prevent bribery.6

Even if the general idea is the same, there
are some differences between the FCPAand

the Bribery Act in what respects to bribing
foreign officials.The latter focuses on UK
nationals or residents and organisations
that are based, or conduct part of their
business, in the UK..The Serious Fraud
Office is the enforcement agency, and unlike
the FCPAboth the 'active offence' and the
'passive offence' are prohibited. No business
promotion expenditures or facilitating
payments exceptions existo

Argentina

Although Argentina is a signatory to the
OECD Anti-Bribery Convention, has specific
legislation dealing with Ethics in the Public
Function and even has an Anti-Corruption
office depending on the Federal Government,
its record in this aspect is quite poor.
Corruption cases are investigated for years
and very few end up in actual convictions.

According to the Transparency
International Progress Report 2009, there
is only one major foreign bribery case in
Argentina brought in 2006 and still under
judicial investigation; and eight pending
prosecutions or judicial investigations
allegedly related to domestic bribery, the first
ofwhich was filed in 1994.'

The OECD has produced Phase 1 and
Phase 2 reviewreports on Argentina
regarding implementation of the Anti-Bribery
Convention (www.oecd.org), after which

they declared that 'The Working Group
is also seriously concerned about systemic
deficiencies in the overall framework for
the investigation and prosecution offoreign
bribery and related offences. This is in
particular because of lengthy delays in getting
to a decision due to, among other things, the
applicable rules of procedurallaw' .8

Outside counsel's aid in compliance

Outside counsel based in a foreign country
like Argentina, where a UK or US coi'Opany(or
any other company subject to UK or US anti-
corruption legislation) is acting, could playa
very important role in avoiding sanctions.

In most cases, offences to the FCPA
take place when employees ofbranches,
subsidiaries or issuers interact with local
government officials, in the belief that
they are acting in accordance with local
practices, beyond any possible control from
US authorities due to the remoteness of their
location. Without any doubt, the same will be
the case of UK companies subject to the new
Bribery Act 2010.

Local outside counsel representing these
companies may then be ofparamount
importance in training local employees,
translating FCPAor Bribery Act concepts, and
helping in-house counsels to identiry red flags
in their activities in the foreign juris<Uction.

The following are only some examples of
how some FCPAor Bribery Act concepts may
need local interpreters:

(i) Foreign official

Both in the FCPAand in the Bribery Act the
definition of 'public official' is very broad.

The former includes any officer or
employee of a foreign government or any
department agency, or instrumentality
thereof, including private companies owned
by the state, or any other person acting in an
official capacity.9

In the Bribery Act, 'foreign public official'
means an individual who holds a legislative,
administrative or judicial position, exercises a
public function (for a foreign country, agency
or public enterprise), or is an officiai or agent
of a public international organisation.

In this respect, it should be noted that
the Argentine private and public sectors are
deeply intertwined, and local counsel may
help understanding this relationship.

Reversing the privatisation, de-regulation
trends and market-oriented policies of
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